
No.0731 P. 1t Mar. 5. .2.Ql ~~-..9.: 59AM JUDGE FRYE

":If:~~tl1U: 
IN THE CIRCUIT COURT OF MORGAN COUNTY, WEST VIRGINIA 

U.s. SILICA COMPANY, 
PlalnUm, 

'f. CASE NO. 06-C·l 
JUDGRFaYE 

ACE J.i'IRE UNDED.lVRlTERS 
INSURANCE COMPANY, ET AL. 

Detmdllilm 

ORDER DENYING DEFENDANTtS MOTION FOR JUDGMENT 

AS A MATTER. or LAW AND IN Tim 


ALTElUiAnvE, MOTION FOR. ANEW TRIAL AND 

GRANTING PL.AINTIn"S MOTION FOR 


ATTORNEYS' FEES. EXPENSES AND PREJUDGMENT INTEltISI 


This matter comes before the Coutt upon the Travelers Indemnity Company'. 

(*'n:avcler~n) ltule SO(b) Motion for Judgment as a Matter ot Law and) in the Altemativ~ 

Motion for A New 1\'1a1 (the aMotion") and upon 1he Plaintiff U.S. Sllioa Company's ('~U.S. 

Sillcan) Motion for .Attorneys· Fees,· :Expenses and Prejudgment Interest. Tho Court hea'd 01'al 

atJllment from the patties on Januaty 13, 2014, and baa reviewed th~ MotiOll8,. all papers 

submirred in .support and opposition thereof, end all pertiMllt legal authorities. Th& ~ wilt 

dlspose otthosemotions in tOln. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

r. Backsrovnd 

1. 	 For a number of years.. Plaintiff U.S. Silica Company ("U.S. Silica.") has been sued by 

c1afmantsallegin& among other things, bodiLy il'\iUl'Y from. exposure to silica sand 

allegedly sold or distrlbuted by U.s. Silica (tho "SlUe" Claims"). The Silica Claim. have 

been :flIed in various jurisdictions and allege vat'lous causes of action including wIthout 

JJmitation negligence. strict lfabiIity and produot liability. 
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1, 	 U.S. Silica .has his~orJcal msurance cov~age fot the SIlica. a.ims, including coverago 

pursuant to comprehensivo gone.·aI liability mBlitanCo p~1icles issued by Defendant 

Travelers Indemnity Company, on beha1f of l'ravelC1'8 Inaw'ance Company ("Travelera") 

to U.S. Silica In consideration for tho payment of substantial premiums (the 1'T:a~ 

Polioies',). 

3. 	U.S. SDlca BOUght insurance coverage for the Silica Claims n"Om Travelers and other 

iOJUl'CfS lmoe at least Scptcmbel' 2005. U.S. Siliea commenced this action on January 0" 

2000, This. dispute has been fooused on obtaining insurance from thl"ee primal'Y 

wW:Cl's: (1) Travcm; (2) 1ho ACE family of waren; ("ACE',; and (3) Atl'owood 

Indemnity Company ("ArroWood"). 

4. 	 Subsequent to the filing of u.s, SiJioa'~ Complaint ill tbb West VirgiDia actiona ACE 

filed its own action in New Yolk state covEt. li'aveiera and ACE each. tbon filed S6paratc 

motions to dismiss or stay this action in deference to the New York act1on. U.S. Silioa 

opposed T!avclcrs' and ACE'amotions. 

5. 	 Du1'1ng the pendency of Travelers· and ACE's motions to dismiss or stay, U.S. Silica's 

former parent. m Corporation (''ITr~), named U.S. Silica. as eo defendant in l'ITJs 

Caiifol'llla. action and sought to haVe insurance disputes over tho U.S. Silica claims 

Utigared thero. Ultimately, TraveleJ.'S and ACE argued that. ifU.S. Sillcats WostVirginia 

action were not dismisfed 01' !tayed in defet.'Once to the New Yark aotloD, it should be 

dismissed or stayed in deference to the Callfol'nie. action. 

6. 	 On Ootobet 3, 2001, Judge Gtoh donied. the mouOIU to dismiss but gt'Inted TrAVelers' 

and ACE's motions to stay tht' case in dotcrenco to the. New YOl'k or, in the a1tcmative. 

CaUfomia. actions. The New York court ultimately stayed the case before it in. deference 
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to the calffOl'Jiia action. Thus6 while the parties had been litigating their dispute ill West 

Virginia 8ndNew Yoli(. the focus ofthe dispute moved to California. 

7. 	 At the 'beginnin! of 2008, ACB 6gt'eed to provido ~ovetag& to U.S. Silica ahd thoy 

tb.el'eA'&r settled the olaims between them an the Htigation. Acool'dingly, the focus ot the 

dlspute was tUrthel' nru:lOwecl to U.S. Silica', oJaims against TJ:aveJCl'S and Atl'owood. 

8. 	 :B~use the pace of tho litigation was slowed by the presence of lIT's uru'e]a~ and 

complex disputes, 0I'l April 16.2012. U.S. Silica requested that the West Vitstnia caUl'! 

lift the stay wIth l'OBpcct to its olaims against n:avele.rs and Arrowood. This Court .fIlQ 

8,Ptmte lifted 'h~ stay with l'61pect' to all mSUl'eL'S. 1b 1nsurers~ inGluding Traveleti an.d 

Arrowood, t'hen. tiled 8 renewed motion to dismiss or for reconsidctation, In fict, 

1\ave1ers end An'Owood filed their own teply brief In support ofsuch motion. This Court 

denied the mswws' motion on JUne 19, 2012. In so denying, the Court ruled that 

d'lScovery taken in the California action. could be used In. thls action. 

9, 	 The insurer,# Iaoluding Tmveler, md Arro'WOo~ thea filed a writ ofprohibition with the 

West Virgillia SUpreme ~OUlt, seeking to IeveJ.'Se thts Cowt's ruJiDs. The Supreme 

Court denied the writ. 

10. U.S. 'Silic! 'then filed two summary Judgment motions agaSnst only Tmvelors and 

All:owood. Days before sucl1 motions ~re to be heard In November 2012, Arrowood 

and U;S. Silica sett1e4 (A month or so prior, U.s. Silica had also settled with Itt. and 

hence the lIT jnsul'ers were dismissed.) thus. ftom the time ofthe Arrowood settlement 
, 	 . . 

fn N'ovember 2012, this oase has been exolwively against Trave1cl:s. 

11. Travelers refUsed to JU'ovide th& coverage to U.S. Silica under the Travelers Policies fur 

the in.vestigatlon, defense tmd indemni(1cAtlon. ottb.e SiliCA Claims, and raised 45 separate 

http:n:avele.rs


Mar. 5, 2014 IO:OOAM JUDGE FRYE No.0731 P. 4 

- affimwivc defcruicS' in this action raising reasons why it claimed it owed no coverage to 

U.S. Silica. 

12. In 2010 Travelm agreed to partlcipate in the defense of a small percentage of !be Silica 

Claims, .mbject to a:full and complete resClVation ofrights. Travc]Cl'l paid approximately 

$30,000 to U.S. Sllica. but, ~ all times, refused to pay any amount towat.'d U.S. Silica'! 

pl-e-2010 defenso 01' indemnity costs. 

13. U.s. Silica sought to l'ccovcr from Traveler, costs iJlQurred priOl' to SeptcmbeJ.'ll. 200S. 

in tho amoullt $8~037)74S. which U.S. Silioa claimed was the amount covered. undCl' the 

Travelers Policies. 

14. On Septcm.bCl.· 23. 2013, this ~tionPJ.'O(:ceded to a. jury llial. pl'csldcd over by this COUlt

On September 25~ 2013, the jury 1'Cturned. a vOldict In favor of U.S. Silica, :finding that 

Tl'tLve1ora breached the TI.wIerS Polioies when it rQbsed to pay u.s. SOles's claims:tor 

.insuruco eave!:SlfC for the Silica Oairns, and awarding U.S. S~lica $8,037.745 in 

damaget tM am01JJlt sought by 11.8. 8AUca A-om Tlwelers. 

IS. On October IS, 2013, this CouEt entered an. OJ:dcr of Judgment which, among other 

things, entered judgment in. taVOL' ofU,S. Sill~A and agahut Tra.ve1eJ.'& in the amount of 
. . 

$8,037,745, with pos~judgment interest thereon at the rate of 7% per annbm from tho 

date ofthe verdict, 

16. With JeSpect to U.S. Silica"s claim for decLatatory :roUe( the Order of Judgment 

inco1.pOrated. by reference thil Court's prior orders and rolings in this action. which l'\Jlod. 

that Tta.velel'S had " duty to defend U.S. Silica in tho Silica Clabns that alleged CXpb8W'O 

to si11ca pdol: to or during any of the policy PGdods of t:h.G Travelers PolicW, or that 

allege oxpo,uce to silica but are silent orvague as to tho dates ofsuch exposure. 
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11, The Ord&i' ofJudamcnt fUrther required U.S. SiliCa to 8Ubmit papel'S in aupport orttt antI 

motion fo1' preJudgmcntinterest and attarneys' fees and CXpImSCS within 10 days. 

TIt AttQrnm' Foot md BxpMAAS 

18. As noted above~ In tldt aotion, tbejUl)' muad thftt Tl'AVc.ler.s breached its obligations to u.s. SUiea 

"ndlll' the Traveler, PoJioJe.s lU1d 1l1td: U.S. SHiel suffered dalllllgM In tho amount atS8,031,14S as 

Il'OllJit. 

19. In addition, through i\ nwnblJl' of OJ:dOl'S and rulings Jncotporatecl Into the Cowt's Ordel' of 

Judgment, the Court aWal'Cled ncolflratoty relief to U.S. SiUea regalding TnveICI:s' duty to delead 

U.S. Silica fn thoSIDca OJaimG. 

20. Beoause V.S. Silica was forced to Jitigam to 8 verdict aAd judgment in order to enforce its 1·,iQht.t 

to defense and indcomfficadon of dle Silica ClailD6 under the 1'ravoJer. Policie,. U.S. SUica js 

eatitied to recover 1hm Travo1era It. reasonable attol1le}1s' feu and OXpoD!e! inotuted to puriUO 

thoao claims. 

21. c'Whcl't a declaratol'Y judgment action is fifed to determine whother an insurerhas a duty 

to defend its insured under its poJicy. jf the insurer is found to have such a dnty. its 

insW'ed is entitled to l'ecover reasonable att01'neys feos ariains' :&.'OIn the deolaratory 

judgment litigation." By!. PI:. 2.) A.Sl111J C(JS. &- Sur. Co, 1'. PtrrfJ/tJ. 116 W. Va. 1901 342 

SE.2<I 156 (1986). 

2:2. 	The Snpt'Ctne Court "doptcd this rille "In recognition oCthc fact that, when.n Insured pulW$u" 

CQldmct of insurance, b.o buy& inSUl'lnco - ftot a lot of VeXatious, thneo COJlSW.1Ung. ekpensivo 

llrigation with his inSUrer." S.B HayJUlil. /J,c. 1'. Slal, FlIl7I1 Fire ci ca,.• 117 W. Va. 323, 329. 

3S2. s.E.2d 13, 19 (1986). Thus, "wbero all jnsurer has violated tt, oontractual obligation to 

defend lis insured. the fnsul'ed sha.,1il Z,efiJIy comp6l1sal(lIij01' all.nsu iueumsd as a l'C&ult of 

the Jnsw'Cc', bre~ch of eontrAet, tncluding those expensea inclJltcd in a declai'lltory jucJgmeot 

action, To hold ofhel'\viJo would bo unfair to the mulred, who odglnal1y purobued tho iDSOrtftct 
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poIiey to b6 prottcte<! fl'om incurring attomeY', £eos and. expenses cu'lslng tom UtiprlM." 

Pilro1(). 176 W. Va. at 194 (emphasis added), '(To impose upon tile IASUi'1d lbe cost of 

compelling his insul'Cr to hollor its colltraotual obligation is etfeotJvel.y to deny Itfrn du~ benefit of 

his bargain." HlZ)fS8flelS, 111 W. Va. at 329. 

23. PW'Suantto PirrO/D. U.S. Silicueeks compwation for a total oiS4,619,962 in attorneya' 

fees and OXpelJses that U.S. SJliCtl was f'or~d tD incut· to pursue its conn:actual rights to 

defense and indcn\n!ty tot'tho SiIi.oa Claims. More specifically. U.S. Silioa seeks au , 

ol'de,: awarding it tho following eat.egorles ofattorneys' fees and eXpenSCB, which it 

inouo'ed from Janual12006 (the Complaint in this action was flIed on. JanllalY 6, 2006), 

tlu'OUgh the date ofthcvcniictagainstTravelet'S on September 25, 2013: (l)fees and 

oxpenses paid to the 1iI.m K&L Gates LLP in the amount ofS4,251,321.12; (2) fees and 

expenses ~ald to the film. Bowles Ri.ceLLP in the am,ount ofS26"6s721.15; and (3) 

expenses paid directly by U.S. Silica to testifying experts and court L-ep~1'ters IIhd other 

vondol'8ln th& amountofS161.913.86. 

24, Undo!' Pltl'%, '(the test of what should bo considered a reasonable fee is detemdned not 

$CJely by tr.e ~ arrangement between the attorney ind his client:' 176 W.Va. at !95, 

(~ath.er. the reasonableness of the attorney's fees is g~eraUy based on bt'Oadel' :factors," 

Buchu: 

(1) tho time and Jaber rcqub-edJ (2.) the novdr;y ..rut difficulty of tho 
questlonsi (3) the skUll'tqutsice to perfonn the legat service properly; (4) 
dlO preoI\I$lon otothol' ClnploymeI)t by th6 attorney due to ACCeptance of 
the CMe; (5) tho customary feo; (6) whethel.· the fee is IfXCd or co.ntioacnti 
(1) tJmo IImLt6ti.on, ImpO$;d by tho cllout or th6 circ:umat&ncesj (8) the 
amount involved and tho l'e5tdts obtaiued; (9) tho experien.cc. reputation, 
.nd Ability of tho attor4O)'l; (10) ebb uadcs.id.b~ of the case; (11) tho 
IWUre aM Jensth Of tho pi.'Omssional reJationsh1p with 1ho clietlt; and 
(12) .war. 1ft. .1m(1ar casos. 


1/. at 195-96. 


http:experien.cc
http:IImLt6ti.on
http:amountofS161.913.86
http:ofS26"6s721.15
http:S4,251,321.12
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25. Tho" l'Olcvant factors OlltIiiled in PltrlJlo establish the reasonabJaneu. of U.S. Silica's 

attorllcys· fees and expenses and SUPpOlt awarding U.S, Silioa the full amount that it 

seeks in Its MotIon. 

Tim, gndLqbtJ,. P,gu/ttl 

26, This Court has observed first hand that the Jitigadon of this covorage dispute between 

U.S, SiUoa and its insurers took more than seven years, spanned muItl,pJe jul'isdictions 

and !'equlred a substantial expenditure at time aad effort by U.S. Silica and its attorneys, 

21. Tho prosecution of this West Virgqua aotion included oxtend.ve discovery and motioM 

practice. nUJnCl'OUS COULt hearings involving 01'8l tU'gument. defense of an lntedocutory 

appeal to the West Virginia SuptClDe Cowtin the summtr 0(2012, and a full jm1 trial 

botorethis Court. 

28. U.S. SilicaJ 'through its attornoys. K&L Gates and Bowles lUcc~ was reqUil'ed to invest 

thousands ofhow.'S to pursue coverage f01' the 811108 Claims. 

QprtlR1qt(y 

29. The COYerGiC cflSpute involved complex questiona ofJaw end fact. The parties cmgaged 

in. multiple rounds ofbriciin.g on a wido range ofiepl lUU9S. indwiDg issues related to 

the 8{)p1'Opriare foram in which to litigate the disputo. the proprietY ot this Court's 

decis10A to lift the stay. the pl'Oper choIc& of Ia.w rules to apply in tho litigation, and 

numerous spcoialized issues of coverage lawt Including Megcl'. scope of coverage, 

aUooation end tho legal standard applicable to "lato-notiw) and "pre-tendor" defenses, 

among othol: tuues, 

http:oxtend.ve
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30. ll'avelers raiSed n.umerous dcfcnsl:S to COYel'age tor the Silica Claims~ asserting 4S 

sepal'ate aff'umativc. defenses in. 1m answOl in tlUs action alone. The pat'ties sUbmitted 

thousands of'pages otlegallnemoranda and exhibits resulting in ~tenaivo lullDgs. 

SkUlill,dAArf/sS 

31. Properly presenting U.S. Bfiica$s posruana to the COurt and Juty requir~d skill and 

expertise jn the 81.'eaS ofcomplox Jnsureneo covel:aga1itiption, 

32.. Aftic!avits by attomeys that U.S. SUiea submitted .in SllW01't of its Motion dem.oDStrabO 

that the firm. K&:L Oatos haa a respected insurance ooverAge practice groUp tha:t is 

ttCX)gni2Cd for, among other thinpJ .insurance CO"ellig& UtigatiGD regarding lights to 

coverage under historical1nSUL'IJlCO pOlicies fOl' 'Clang tail" bodily injury liabilities, the 

type ofliabilities at issue in this casc. 

H.lt is notable that Travelers wa'l.'epresented ih this we by Steptoe " Johnson lJ..P Doom 

Washington, DC, an international-law finn that Pl'CSents ltsolf as having ·'one at the 

largest insurance, reiasuraneeJ and surety p1'actices h1 the nationu with "dttc.nBlve 

exper1eJ1CC in l'C})reseJ1ting instJL'Ol'B in many largo. complex declaratory judgmcht aotions 

regarding asbestos and othe1' pl'oduct claims, and earvironmontal and hazardous waste 

olailm....1 

lOiVqll11<e.R8jmlmttJn gndAhi/1fy Q(,T"Arml'n,Vl 

34, As the affidavits submitted by U.S. Silica in support of its Motion. set forth in details, 

both ofU.B. Sjlica's outside law finn!, and the attOl'neys involved tor those fn·ms. havo a 

Ittong replltatlon t01" p1'Ovldlng higb-quaUty legal s~;tlceJ to c~porate clients like U.S. 

Silica. 

1hltp;llw\\lw.su,PtOo.cQln/pl'ftOticea-l~SJwnl. 
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35. Bowles Rice and the partn61~ asso~iates and paralegal. WOddng in the firm's 

Mmtinsburg, West Virginia office have an excellent reputation In. the Bastern. Panhatidlc 

for providing high-quality legal sel'Vlo~.· 

36. UJ,. Gates' has a re.tpeCted pcUcyholder-side insurance coverage practice group that is 

recognized in Pittsburgh and natlo.nally for, among other things, insur.an~ coverage 

litigation resarding lights to covC'll'age under hbtorical insw'atlco policies t01' "long taitt' 

bodily iqfUl,), Habntties. 

NqtlA'e (fndLtngdz IlfPr~(mt(J11,IRelqdD1Uhfp 

37. Both· Bowles Rico and K&L Gates havo longstanding l'CiationshlpJ wlth U.s. Silica, 

which has. been e client ofeach flrmfOl' over 8 decade. 

Fee Strycfltr,. Cy.r(tmfqO'FI1~ gndPtlCOlllll 

38. Both IC&L Gates and l:lowles Rice were paId tees based on an houdy rate fee structure. 

39. The hotn'ly rates billed by Bowles ruce over 1he eo~se of this Jltiaadon are consJrt:ent 

with an insuranee coverage actioD of1his duration and scope. aD.d are: oom.m~rate with 

tilt rates charged by commercial Jitigatots and pa~gaJs of cOlnpsrablo atlll. experjence 

and repufadOh. See Affidavit of Chades S. Trwnp~ N at 11~ (submi~d with ~.S. 

Silica"s Motion)•. 

40. The houl'Iy rates billed by K&L Gates, including it! lead attolneya lohn Waldron, 

An<kew Stanton and Paul Puener for wodc pcdormed In councction with this dispute are 

customary and consIstent with the marlcet tor lopt services for comp.le7c blSUl:ancc 

COVel'6ge litigation of a national scope for colo.ng 'taU" bodily irUury claims, S~t. Affidavit 

ofRichal'd A. Bj28k at 1I116.s; Affidavit ofMatthow Jacob! at ,,7..10; Affidavit ofDavid 

Suusor at n 6-9; Affidavit ofMalic Shepard at W8-10; Affidavit of .Tames Dattilo at ft 

8-10 (aU s\1bmttted withU.s. Silica·s Motion). . 

http:insur.an
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4l. K&L Gates' invoices refleot that U.S. Silica. received a 5% dfscount from K&L Gatos' 

standard hourly rates througholltthe life oftbis matter. 

42. The amount in di$put6 on U.S. Silica's bteach. of contract claim against Tra.Velel'S was 

substan.tlal- $8)037.745. 

43. Tho result was highly favorable to U.S. Silica - the jUlY awal'ded U.S. St1lca the full 

amount ofdamages. 

44. In additiflll to its contractual dahlages Ilw81'CIed by th~ jury. this CoUL't also Il.uted 

declatarory judgb1Cnt in favor of U.S. Silica, luling that Travelers has Q duty to defend 

U.S. Silica in pending and futw.'$ SiliCA Claims - inc1udihg "!ileAl" olaims tor wbi~ 

Tl-avelerg had previoUfly denied any covccage obligation. 

45 •.P0l! the fOJ."egoing reasons, U.S. SJlica'! attornoys' :fees and elCpen.ses at$ reuonab1e uDder 

!lIrolo, and the Court ORDERS that U.S, Silica shall be awardecllts auornoyst fees and 

oxpensesin the amt'Junt ofS4,619,962. 

m. ~udgment Interest 

46. This Co~rt finds it appropriate to aW81:d prejudgment interest on the verdict In the amount 

. of1% per annum under West Virginia Code §56·6-27. . 

41. West Virginia Code §56.6.21 governs prejudgment intet:est ih breach of contract actions 

and provides as follows: 

".l1te jury, in. any actlon founded on. contract, may allow 
interest on 1h& prlncipal due, or in.Y part thereof, and in all 
cases they shall find 1he IQrOgat¢ ofpdllCipal and interest 
-due at the timo ofthe tdal, a(\er aUowing all Pl'OlJeL' oredits. 
payments and sets-ott end judgment shall b~ ontered for 
sueh aggregate wIth interestftom the date of1he VeL'dlct. 
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48. The Supreme COUit otAppeals of West Virginia has interpreted the Code to exclude the 

use of §SIS·6-3J when §56.6-27 applies. 

"In an actioh founded on contract. a claimant is entitle<l to 
have thejury iDlkacWci that interest may be allowed on the 
pdocipal due, W,Va.Cod~ 56·6·21 {1923], but fa not 
entitled to the mandatol'Y aWIl'd of.tnrere!lt oontcn\.plated by 
W.Va.Code, 5~..6·31 (1981], siAce this stetute does not 
apply where the rule conoeming intel'CSt is otherwise 
])J.'Ovided by law!' 

City Nat, iJank ofChllrluT~n v. W,,1J, 181 W. Va. 163~ 718, 384 S.E.2d 314.389 (1989) 

quoting Thomp~on ". $(f(c!tey. 111 W.Va. 483,300 S.E.2d 295 (1983). 

49. UsualJy, a plaintift' waives prc-judsme.n.t interest by not requesting IninBu:uotion fen· ~ 

juryts cons1deratlo4. 

[T]hc plaintiff hel'e is not entlded to an award of 
)>>:cjudgme,n.t interest afi'el' tria~ although he could ha'le 
demanded an. instruction to that effect in order to submit the 
w\to to the jury. His failuL'C to do so must be deemed a 
waiver ofthat right. 

Id 

.SO. Hero, howevet~ tho Pofendant affirmatively ptoposod that the Court. not the jury, should 

detormine pl'eJudgmcat inte.t'ost> and the CoUl't and parties agreed to pro_d in that 

fashion. 

51. West Virginia COUtts hold that. whe1'c a defendant a8~'eOs that the Cowt wlll deteJ.mlne 

~ud&ment inrerest~ the dflfel1dant has waived any subsequent objection that the jtny 

should have detemUned interest under §56-6-21, and tho COUl't determines an award of 

prejadgment interest. Dieter Etrg'g Serlls, lho. v. Park/and Dev•• lnc., 199 W. Va. 48 

(l996). (Plaintiff failed to tequest a jUl.,), instrUotion regarding p1~udgment interest. 

However, to answer jUlY'S question, the en'Cuit court and counsel agreed that the cOurt 
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would awal'CI interest based OJ\. the verdict. Accordingly. tho Supremo Court found that 

the de&dants had waived any objection to tho oll:cuit CO'Ul't's dctcllninatioh that tho 

cour~ and Dot the jw:y~ would awat'd prcjudgnient intera9t.) 

Dieter EngIneerlitg represontt .in its btletthat the circuit 
'court upon' l:~ceiVinl the question front the jury 
confetred wIth the palilcs in chambers wbere it was 
agreed by ell to answer the jury's question in the 
negative and that the cil'Cllit court would award interest 
Dll any pdncipal sum l'CtLu'ned by the jUl,),'f'The 
appellants do not disag~ee with. DIeter EbgiDe$rlna's 
J"epres:entauon oftbe. above facts. Furthermol"e, Dot only 
did fho appcJh\bts faiI to object on the l'eC01'd to how 
tho circuit court diose to answer fhc question submitted 
by tho jut'Y during deliberations, but the appellants 
agree(J to the RllSwer tho clrclISt court provJcl04 to 
the j1ltf. Thu•• we find the appeJIanrs waived any error 
by failing to object to the ch'CUit court's rospo.me to the 
jury's question: "Where objections WCl'C not shown to 
have been made in the trial court, and tho matt«s 
conoomed were Mt jurisdictioaal in oharacter, auoh 
objections wm not be conaldered on appeaL" Syl. pt. 1. 
S/(I/I Road C<'mmiulon \'. FergusoPf, 148 W.Ve.. 742. 
131 S.B.2d 206 (1964)... Accotdingly, we wlll not 
fUrther addresr this assignment ofei.tOt. 

Dieter Bng'g SIn's., Inc. 1', PfJrklamJ Dev., Inc.• 199 W. Va. 48,61..62. 483 S.E.2d 48, 

61·62 (1996) emphasis added, internal citations omitted. 

52. Accordmgly. this Court determineJ thlt the Defendant waiVed 8ny objection to this" Court 

now awanling pl'e--judgment intCCC>3t. 

53. The Plaintiff should bo granted pl'C-judgmcnt interest required to make it whole ~om 

Travelers' breach. ofit$ eov&rago obHgations, 

54. TIle Court finds that an award ot pl~udgmellt Intere.tt of 10% Pet' ann\lm would produce a 

Windfall and &XC6ed l'Ighlthl compensation for PIRlndft"s loss or,the \\so of fdruk expended. 

Instead, gUided. bu~ not controlled. by West Virginia Codo 856-6-31t this CoUl't finds daatthc rAte 

http:Intere.tt
http:rospo.me
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of 1% per annUm is 111 appropriate pre~ucfgment Jntuest l-ate to k levied upon (he v~rdjct fto.n:t 

'the day Plafntlff filed its CompJaillt, lanuary 6~ 200cJ. to d~ of tb6 jUly's verdict and ORiea' of 

Judgmeut, October 15. 2013. 

55. Accordingly. tho Court ORI)}ms that U.S. Silica sbali be- ttWarded prejudganent inrcrost at dle. 

dAIly arumaJi:zed rate of .0J91.% for the 1,'39 days betwoen tho flllA& 01 this action. BDd dao date 

otverdia jn the .moWlt 0($4,376,715.96 on tltcjuty-.&wlll'Cfod dal11AgeS, 

56. Post-judgment interest win incur only upon the principal vel'diet and not fnclude pte

judgnteJit intel.'eSt. 

57. Likewlse, the Court tind! that the Plaintiff is entitled to pre-Judgment interest on 

attorneys' fees· at the l'6te of 7% per annum :&om the dat6 Plaintiff mcurred the 

eXpenditure. 

IV. 	 Traye),,,' Motipn for Judement ., A MaUer otLaw is Denied 

58, In 1111ing em • Itu1e SO(b) motion fot' judgment as a matter of law under West Virginia 

law. ''the C\'idcace mU9t bo viewed in the light most t'avorable to the hOnmoving party,fI 

](Jzer \I. HmpU', 211 W, Va. 47, 51 (2001) (quoting Syl. pt. 1, Mildr'4L.M, ~, Jlihn O.l 

192 w. Va. 345 (1.994». 

59. "(E]vet'Y reasonable 8n.d legitimate inieL-ence iailiy arising fi:om the testimonY; when 

oonsidered in its entil'oty) must be indulged in favorably to plaintiff; and the court must 

usume as true those facts which the jmy may propetly lind under the evidence." SlNfJI'l 

'V. JohnSl>n, 209 W. V., 416J 480 (2001), 

60. "Only [w)hcn the plaintift's ovldence. considered in tb&ligbt most favorablo to him. fails 

to establish a: pima Aeie l'ight to l'Ccover)'J [should] the trial court. I [graht judgment as • 

http:0($4,376,715.96
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a matter of law] in favol'ofthc defendant."'Id at 4&2 (quoting Syl, pt,3, .Robms I¥ rll. 

.RobertI 1'. Gale. 149 W. V11. 166 (1964» (altea-ations in ol'iginal). 

61. am. a case whe1'e evIdence is such ihet Jury could have properly found tor either party 

upon the faetual Jssues) 8 motioh for judpnent [as a matter ot law] should not bo 

pnted." 8)'1. pt. 4. 81as Y. W-P Co,,1 Co" 18S W. Va. 569 (1991) (quo1ing Syl. oPt. 7, 

McClungv. Marion Cn/y. Comm 'n, 118 W. Va. 444 (1987»). 

62. The al'gW1lents set forth in the Defendant"s nl.Otion cite th$ same facts and law) that this 

Coort rejected ill its OrdOl' denying li'3veiet'S' Motion tor Summary Judgment, in 

dOllying Travelers' Motion fOl' Judgment as a MatteJ." ofLaw1 made at tho conclusion of 

U.S. Silica's C8Se-in-chicf dUring trial. and in denying n:avclCl.'S' rcnowed Motion for 

Judgment as a Matter ofLaw, made at the close ofTtavo16rs' evidence. This COUlt held 

that the evidence was sdfticient to permit the jury 10 deQido whether Travelers breached 

the. jnsuraDtC policies it sold to U.S. Silica, and jfso, the amount ofdamages U,S. Silka 

suffered as a l-esuJr. VieW'Jn, the ovldence in the light most favorable to the nonmoving 

partyl tho Court finds no reasan to depart fram. its priot rulings. Accordingly, Travelers' 

MotiOh fOl' ludgm.ent as ,_ Matter otLaw is DENIED. 

v. IrayeJet@1 Motion for Remittitgl' 11 Donied 

63. A ''motion tor a ,:emitti.tur is teclm.icaJly a motion to alter 01" amond judgment PW:SuaQt to 

W. Va. R.. elv . .P. 59(e)." Alia,.",. FirstNa/~Dank ofParsonsI 197 W. Va. 122, 127 n.6 

. (1996). 

6-4. A Rule 59(c) motion seeks an 116xtraordinary remedy which Jhould be usod sparingty" 

and is only granted wberc~ "(1) there is an. intetvening change m. the controlling law; (2) 

new evlderu::e not previously avaUable comes to light: (3) it becomes necessary to 
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remedy aclc&1' erroroflaw 01' (4) to prevent obvious iDjusdce." Mey 1'. Pep Boys..M01f11y, 

M()~ tit: Jack, .228 W. Va, 48, S6-S7 (lOll) (intel'll81 quotations omitted), 

65. The Court Fft.lDS that n'avelers has not demonstrated groundS for granting is 

remitt1tul'. The jury, having heard the competing e'Vldenco put forward by the parties, 

r&jected the evidence presented by Tl'lvclcrs and l'etumed a verdict in favor of U.S. 

SUlcal, The Court finds no error of law jn submitting this matter to the jury tol' . 
deoi&ion, finds 110 chqe in the controlling law or now evidence that would alter the 

jUl:y'S vtluiot. and finds no inJustice in pe1nntting the jury's verdict to stand. 

AccordinglYf Ttavelers' Motion for-Remittitur is DENIED. 

VI. Travelers' Motion for.New Trlal1s Dqaied 

66. Unde!' Rule S9(a)~ "a new tdal should not be gt'anted 'unlMs it is reslonahly clear that 

pRJudio.ia1 e1l'Ol' has m:cpt into the RleoM or that substantial justice haa not been done.' 

SImI eJ: I'd. MettdOW81'. Stephen.r, 201 W. Va. 341,345 (2000) (quoting In re Stare Pub. 

Bldg. .Asbestos LIt/g., 193 W, Va. 119.124 (1994)). 

61. IlWhen a·case involving cOllfiieting to9r1mony and oircumstances bas been taidy tried. 

un.der proper in$fructions~ 'the wrdict of the jury will AOt be set aside unless ~ 

contr81.7 to the evidence or without suft'icient evidence ~ SUPPOI:t itII /4. at Sy(. pt. 2 

(quoting Syl. pt. 4, Laslo v. GrljJJ,h, 143 W. Va. 469 (1958». 

68. The Comt FINDS that this mattea: presented a triablo question of fact as to whethct: 

Travolers breached _tho insurance policies it .sold to U.s, Silica, and ifso, the amount of 

damages U'S1 Silica suffered as a result. The Court finds that its instl:uct[ons to the jury 

were proper and- finds no conflict between the JULY' v~'dict and the evIdence presente4 

at 1liaL. Accordingly, Travelers' Motion for New Trial is bBNlED. 
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·w. Conolusicm 

For the l'eascnS set forth above, 

69. U.S. Silica's Motion for Altorneys' PeoJ. Expenses and PJ.'ejudgment Int:$"Cst is 

GRANTED IN PART. U.S. Silica &hall- be awarded its attorneys' feat mel expenSes in 

the amount ofS4t619,9&2. U.S. Silica shall be awattled prqjudgmmt mtcrest at the daily 

annuaUzed tAt& of .0191&% for the 2,839 days between. th& flUns; oithis action and the 

date of vel'Ciict In the amoWlt at $~16,715.96 04 the jury-awarded damage.,. Po& 

judgment
'.

interest, which was awarded 
, 

and began OD. Ootober IS. 2013. will incur only 

upon tho ptlftcipal verdict and not includopte-:Judgmollt interest. 

70. Because tho Plaintiff submitted ealculatiOlls fOt' pteo:judgment intel-est on attomo)'s' fees 

at &. rAte of lO%~ the Court OltDW tlte Plaintllf to submit a 1n1cfto the Court with any 

-MCtSSaly oxbibits demonstrating how it calculated tho prClpOled amount for pl'e

judgment interest'fol' attorneys' fces as well as 8 calculation of the same, using instead 

the l'at6 ot 1% per annum from the date Plaintiff incUlToa the C)tpenditurel. If deah-ed, 

Defendant sbaD thereafter ha.ve thirty (3~) days to file an objection to the calculation, but 

not to &hb merIts of pt·e-judgmeo.t intel'est, Parties are directed to send a judi.cla1 copy to 

this Court' electronically by Micl'OSOft Word or PDF to Clait'O.Watson@,courtswv.gov. 
, 

This Com wlll thereafter issue an OIde!: specifically deaUng with the amount of the 

award fOl'pr&-judpent interest ofattomeys' fCCB. 

71. Tlavele.rs' Motion tor 1udgment as a Matter of Law PutSlllU\t to West Virginia R.ule 

50(b) and altcl'Mtively for aNew Tlial Pursuant to Rule 59(a) is DENIED. 

72. Travelcl'S' Motion. for Rmnittitur pu~uant to Rule 59(0) is ~BNIBD, 

TJ • .All OUf$tandingmotions to exceed page limitations arc GRANTED. 

http:Tlavele.rs
http:Watson@,courtswv.gov
http:16,715.96
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14. The COUlt notes the objections and excepti.ons of the parties to any advel10 ruling 

heroin. 'Thc' Court directs the Circuit Clel'k to distribute a.tteJted copios oftbts Ol'der to 

the fonowing counsel oirec01'Ci, 

Counsel tor PlaintIff: Counsel for Defendant: 
Chides F. Ptlntz.l J1', Wm. Richard McCune. Jr, 
Bowles R.icel ILP IIS West King St, 
P.O. DraWCl' 1419 Martinsburg, WV :25401 

.Martinsbur~ WV 25402 


.;~ em
Entel'this..5- day of~014. 

adnJAMli\ ,3-~
ANRDRBWN, FRYE, :m:~. 
TWENTY-THIRD JUDICIAL CIRCUIT 
MOR.GAN COUNTY, WEST VIRGINIA 

... _0' - ...... _,... _, ...... ~ W.-,'""" 


